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General Terms 

These general terms (General Terms) apply to the supply of all Products by the Supplier to all Customers. 

1 Definitions 

1.1 Capitalised terms or expressions used in this Agreement have the meanings set out in this clause 1: 

ACL: the Australian Consumer Law (as set out in Schedule 2 to the Competition and Consumer Act 2010 
(Cth)). 

Affected Party: has the meaning given in clause 22.2. 

Agreement: includes these General Terms, any Quotes, and any agreements or variations that are in 
writing and signed by an authorised representative of both parties. 

Business Day: a day on which banks are open for business in Brisbane, other than a Saturday, Sunday 
or public holiday in that city. 

Collection Location: the location specified by the Supplier.  

Commencement Date: the date of the Order. 

Confidential Information: has the meaning given in clause 20.1. 

Corporations Act: the Corporations Act 2001 (Cth). 

Customer: the entity or entities that place an Order for Products or that are supplied Products by the 
Supplier. 

Delivery: completion of delivery of an Order in accordance with clause7. 

Dispute: has the meaning given in clause 25.1. 

Dispute Notice: has the meaning given in clause 25.2. 

Force Majeure Event: has the meaning given in clause 22.1. 

Government Agency: any government or governmental, administrative, monetary, fiscal or judicial 
body, department, commission, authority, tribunal, agency or entity in any part of the world. 

Group: in relation to a company, that company and its Related Bodies Corporate from time to time. 

GST Law: has the same meaning as "GST Law" in the A New Tax System (Goods and Services Tax) 
Act 1999 (Cth). 

Insolvency Event: the occurrence of any one or more of the following events in relation to a party: 

(a) it is insolvent or presumed to be insolvent; 

(b) any step is taken to appoint an external administrator or controller to it or any of its assets; 

(c) an application is made to a court for an order, or an order is made, to appoint an external 
administrator or controller to it or any of its assets, and that application is not withdrawn, struck out 
or dismissed within 15 Business Days of it being made; 

(d) a notice is issued under section 601AA or section 601AB of the Corporations Act and not withdrawn 
or dismissed within 15 Business Days; 

(e) it ceases to carry on business or threatens to do so, other than in accordance with the terms of this 
Agreement; or 
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(f) anything that occurs under the law of any jurisdiction which has a substantially similar effect to any 
of the events set out in paragraphs (a) to (e) of this definition. 

Mediation Notice: has the meaning given in clause 25.3(b). 

Order: an order for Products. 

Order Number: the reference number to be applied to an Order by the Supplier. 

PPSA: the Personal Property Securities Act 2009 (Cth). 

PPSR: the Personal Property Securities Register. 

Products: the products set out in the Quote and, where the context requires, the Products ordered by 
and supplied to the Customer. 

Product Prices: the prices of the Products as determined in accordance with clause 14 and Product 
Price means the price of an individual Product as determined in accordance with that clause. 

Related Body Corporate: has the meaning given in section 9 of the Corporations Act. 

Supplier: Eartheco Pty Ltd ACN 653 978 502 of 23 Chapman Place, Eagle Farm Qld 4009. 

Term: the term of the agreement, as determined in accordance with the Quote. 

Quote: the quote for the Products provided by the Supplier.  

2 Acknowledgement 

2.1 The Customer acknowledges and agrees to be bound by these General Terms by doing any of the 
following: 

(a) placing an Order; 

(b) accepting a Quote; 

(c) receiving Products; or 

(d) otherwise acting in a manner that constitutes acceptance of these General Terms. 

3 Inconsistency 

3.1 If these General Terms are inconsistent with a Quote, the Quote prevails to the extent of the 
inconsistency. 

4 Product warranties and product quality 

4.1 The Products supplied to the Customer by the Supplier under this Agreement must: 

(a) be of merchantable quality; 

(b) be free from defects in design, material and workmanship; and 

(c) comply with all applicable statutory and regulatory requirements. 

4.2 Other than those expressly set out in clause 4.1, the Supplier excludes all rights, representations, 
guarantees, conditions, warranties, undertakings, remedies or other terms in relation to the Products to 
the maximum extent permitted by law. 

5 Product lifespan 

5.1 The Products have a maximum lifespan of 3 years from the date of manufacture.  
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5.2 The Products must be removed from service and not used after 3 years from the date of manufacture. 

5.3 The Supplier does not warrant that the Products will last 3 years. The actual lifespan of the Goods will 
depend on how they Goods are used. 

6 Supply of PVC by Customer 

6.1 The Customer may supply the PVC used to create the Products for an Order if a Quote has been provided 
on that basis.  

6.2 The Supplier may in its absolute discretion chose whether to accept or reject any such PVC.  

6.3 The PVC supplied by the Customer must comply with the specifications advised by the Supplier from 
time to time.  

7 Collection 

7.1 The Customer must collect each Order: 

(a) from the Collection Location; 

(b) within three Business Days of the Supplier notifying the Customer in writing that the Order is ready 
for collection; and 

(c) between 9.00 am and 3.00 pm on a Business Day. 

7.2 The risk of loss of, or damage to, the Products will pass to the Customer on Delivery. 

7.3 Delivery is completed when the Supplier places the Order at the Customer's disposal at the Collection 
Location. 

7.4 The Supplier may make Orders available for collection by instalments and invoice the Customer 
separately for each instalment.  

7.5 Late delivery of an Order does not entitle the Customer to refuse to collect the Order. 

7.6 The Supplier is not liable for any failure or delay in delivering an Order to the extent that any failure or 
delay is caused by the Customer's failure to comply with its obligations under this Agreement. 

7.7 If the Customer fails to collect of an Order within three Business Days of the Supplier notifying the 
Customer that the Order is ready for collection, then, except where that failure or delay is caused by the 
Supplier's failure to comply with its obligations under this Agreement: 

(a) the Supplier may store the Order until the customer collects the Order, and may charge the 
Customer for all related costs and expenses (including insurance). 

7.8 The Supplier must, in respect of each Order, provide a delivery note that shows the: 

(a) Order Number; 

(b) date of the Order; 

(c) type and quantity of Products included in the Order; and 

(d) in the case of an Order being delivered by instalments, the outstanding balance of Products 
remaining to be delivered. 

7.9 The Supplier must ensure that the Products are properly packed and secured in a manner to enable them 
to reach their destination in good condition. 

7.10 The Customer is not entitled to collect an Order unless it has been paid for in full.  
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8 Acceptance and defective products 

8.1 The Customer may reject as defective any Products delivered to it that do not comply with clause 4.1, 
provided that: 

(a) the Customer gives the Supplier notice of rejection: 

(i) in the case of a defect that is apparent on normal visual inspection, within five Business Days 
of Delivery; 

(ii) in the case of a latent defect, within a reasonable time of the latent defect having become 
apparent; and 

(b) none of the events listed in clause 8.3 apply; 

(c) if requested by the Supplier, the Customer returns the Products to the Supplier, and the Supplier 
inspects the Products and accepts they do not comply with clause 4.1.  

8.2 The Customer is deemed to have accepted the Products if the Customer fails to give notice of rejection 
in accordance with clause 8.1. 

8.3 The Supplier is not liable for a Product's failure to comply with the warranty set out in clause 4.1 in any 
of the following events: 

(a) the Customer makes any further use of those Products after giving notice in accordance with clause 
8.1; 

(b) the defect arises because the Customer failed to follow the Supplier's oral or written instructions 
for the storage, commissioning, installation, use or maintenance of the Products or best industry 
practice; 

(c) the defect arises as a result of the Supplier following any drawing, design or Specification supplied 
by the Customer; 

(d) the Customer alters or repairs those Products without the written consent of the Supplier; 

(e) the defect arises as a result of fair wear and tear, wilful damage, negligence, or abnormal storage 
or working conditions;  

(f) the Products differ from the Specification as a result of changes made to ensure they comply with 
applicable statutory or regulatory requirements; or 

(g) the defect arises more than three (3) years after the date of manufacture of the Product.   

8.4 If the Customer rejects Products under clause 8.1 then the Supplier may, at the Supplier's option: 

(a) replace the rejected Products or supply equivalent goods; 

(b) repair the rejected Products; 

(c) reimburse the Customer for the cost of replacing the rejected Products or of acquiring equivalent 
goods; 

(d) reimburse the Customer for the cost of repairing the rejected Products; 

(e) if the Customer has not paid the Product Price for the rejected Products, release the Customer 
from any obligation to pay the Product Price for the rejected Products; or 

(f) if the Customer has already paid the Product Price for the rejected Products, refund to the 
Customer the Product Price for the rejected Products, subject to the Customer first restoring 
unencumbered title to the rejected Products to the Supplier. 
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8.5 Once the Supplier has complied with clause 8.4, the Supplier is not liable to the Customer, and the 
Customer has no further remedy (including under clause 23) arising out of or in connection with the 
rejected Products' failure to comply with clause 4.1. 

8.6 The terms of this Agreement apply to any repaired or replacement Products supplied by the Supplier. 

9 Customer obligations in relation to the Products 

9.1 The Customer must: 

(a) not sell the Products;  

(b) ensure the Products are not at any time outside of Australia, unless the prior written consent of the 
Supplier has been obtained, which may be withheld in its absolute discretion;  

(c) use the Products in accordance with any directions or guidance supplied by the Supplier; and 

(d) not alter or interfere in any way with the products including removing any labelling, stamping or 
instructions provided with the Products. 

9.2 The Customer must not make any representation or give any warranty in relation to the Products not 
expressly authorised by the Supplier in writing. 

9.3 The Customer must not do anything which might affect the reputation of any of the Products, the Supplier 
or the Supplier's Related Bodies Corporate. 

9.4 The Customer must: 

(a) promptly inform the Supplier of all material complaints or claims in relation to the Products; 

(b) not admit liability on behalf of the Supplier in respect of any complaint or claim in relation to the 
Products; 

(c) not resolve or settle any complaint or claim in relation to the Products which may result in the 
Supplier or its Related Bodies Corporate incurring any liability to any party; and 

(d) deal promptly with all complaints or claims in relation to the Products which will not result in the 
Supplier or its Related Bodies Corporate incurring any liability. 

10 Title to the Products 

10.1 Words and phrases used in clause 10 that have defined meanings in the PPSA have the same meaning 
as in the PPSA, unless the context indicates otherwise. 

10.2 Title to any Products delivered to the Customer will not pass to the Customer until the Customer has paid 
all amounts that it owes to the Supplier in full (including the purchase price for the Products). 

10.3 The Customer must keep the Products separately stored and marked as the property of the Supplier. 

10.4 The Customer must not do any of the following in relation to any of the Products except where expressly 
permitted by this Agreement: 

(a) create or allow any interest in, or dispose or part with possession of, the Products; 

(b) allow the Products to be taken outside Australia; 

(c) allow the Products to become an accession to or commingled with any other property; or 

(d) grant any security interest in respect of accounts owed to it in relation to the Products, without the 
Supplier's prior written consent. 

10.5 If the Customer sells or disposes of any Products, the Customer will hold the proceeds of sale or disposal 
on trust for the Supplier to secure payment of any amounts the Customer owes the Supplier for the 
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Products. The Supplier must pay all monetary proceeds, up to the amount owed, into a separate account 
until they are paid over to the Customer, and must not mix them with any other amount or use them to 
pay a debt. 

10.6 The Customer grants the Supplier and its representatives an irrevocable licence to enter any land or 
premises for the purpose of inspecting, seizing or otherwise enforcing the Supplier's rights in respect of 
Products under this Agreement and indemnifies the Supplier for any claims for damage to property or 
personal injury as a result of exercising those rights. If the Supplier seizes or retakes possession of any 
Products, it may deal with them as it thinks fit. 

11 Registration on the PPSR 

11.1 This Agreement is a security agreement for the purposes of the PPSA. The Customer acknowledges that 
it has granted the Supplier a security interest in the Products and their proceeds which is a purchase 
money security interest to the extent that it secures payment of all or part of the purchase price for 
particular goods. 

11.2 The Customer consents to the Supplier perfecting any security interest arising in connection with this 
Agreement by registering a financing statement on the PPSR and any other applicable security registers 
in any manner it considers appropriate. The Customer agrees to do anything the Supplier reasonably 
asks to ensure that the security interest: 

(a) is enforceable, perfected and otherwise effective; and 

(b) has priority over all other security interests. 

11.3 The Customer agrees to pay or reimburse the Supplier for any fees or charges for the PPSR or other 
registrations contemplated by this clause. 

12 Contracting out of enforcement and notice provisions 

12.1 The Customer waives its right to receive any notice (including notice of a verification statement) that is 
required by the PPSA unless the notice is required by the PPSA and cannot be excluded. 

12.2 The Customer agrees not to exercise its rights to make any request of the Supplier under section 275 of 
the PPSA. This does not limit the Customer's rights to request information other than under section 275 
of the PPSA. Neither the Customer nor the Supplier will disclose any information of the kind mentioned 
in section 275(1) of the PPSA unless section 275(7) of the PPSA applies. 

12.3 To the extent permitted by law, the parties contract out of and the Customer waives its rights under the 
following provisions of Chapter 4 of the PPSA: 

(a) section 95 (notice of removal of accession), to the extent that it requires the Supplier to give a 
notice to the Customer; 

(b) section 96 (when a person with an interest in the whole may retain an accession); 

(c) section 121(4) (enforcement of liquid assets - notice to grantor); 

(d) section 125 (obligation to dispose of or retain collateral); 

(e) section 130 (notice of disposal), to the extent that it requires the Supplier to give a notice to the 
Customer; 

(f) section 132(3)(d) (contents of statement of account after disposal); 

(g) section 132(4) (statement of account if no disposal); 

(h) section 142 (redemption of collateral); and 

(i) section 143 (reinstatement of security agreement). 
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13 Changes in Customer's details 

13.1 The Customer must notify the Supplier at least 14 days before it: 

(a) changes its name; 

(b) changes its place of registration or incorporation; or 

(c) changes or applies for an Australian Company Number, Australian Business Number, Australian 
Registered Body Number or Australian Registered Scheme Number under which an interest in any 
of the Products is or will be held. 

13.2 The Customer must notify the Supplier if anything mentioned in clause 13.1 occurs immediately on 
becoming aware of it. 

14 Pricing 

14.1 The Product Prices as at the Commencement Date are set out in the Quote. 

14.2 The Supplier may vary the Product Prices by giving the Customer at least thirty (30) days’ prior written 
notice at any time.  

14.3 The Product Prices are exclusive of the costs of packaging, insurance and carriage of the Products, 
which must be paid by the Customer. 

14.4 All disputes concerning the Product Prices must be resolved in accordance with clause 25. 

15 GST 

15.1 Words and phrases used in this clause 15 that have defined meanings in the GST Law have the same 
meaning as in the GST Law, unless the context indicates otherwise. 

15.2 Unless expressly stated otherwise, the consideration for any supply under or in connection with this 
Agreement is exclusive of GST. 

15.3 To the extent that any supply made under or in connection with this Agreement is a taxable supply (other 
than any supply made under another agreement that contains a specific provision dealing with GST), the 
amount payable by the recipient is the consideration provided under this Agreement for that supply 
(unless it expressly includes GST) plus an amount (Additional Amount) equal to the amount of that 
consideration (or its GST-exclusive market value) multiplied by the rate at which GST is imposed in 
respect of the supply. 

15.4 The recipient must pay the Additional Amount at the same time as the consideration to which it is 
referable, and on the issue of an invoice relating to the supply. 

15.5 Whenever an adjustment event occurs in relation to any taxable supply to which clause 15.3 applies: 

(a) the Supplier must determine the amount of the GST component of the consideration payable; and 

(b) if the GST component of that consideration differs from the amount previously paid, the amount of 
the difference must be paid by, refunded to or credited to the recipient, as applicable. 

15.6 If either party is entitled under this Agreement to be reimbursed or indemnified by the other party for a 
cost or expense incurred in connection with this Agreement, the reimbursement or indemnity payment 
must not include any GST component of the cost or expense to the extent that the cost or expense is the 
consideration for a creditable acquisition made by the party being reimbursed or indemnified, or by its 
representative member. 

16 Payment terms 

16.1 The Supplier may invoice the Customer for each Order at any time after issuing an Order Number. 
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16.2 Subject to receipt of an invoice, the Customer must pay for each Order as follows: 

(a) 50% by the earlier of the following: 

(i) fourteen (14) days of an Order Number being issued; 

(ii) the Products being made available for collection; 

(b) 50% prior to the Products being made available for collection.  

16.3 The Supplier must quote the relevant Order Number on each invoice. 

16.4 Payment must be made to the bank account nominated in writing by the Supplier. 

16.5 All amounts owed to the Supplier by the Customer under this Agreement become immediately due and 
payable: 

(a) on termination of this Agreement for any reason; or 

(b) if the Customer becomes subject to an Insolvency Event. 

16.6 Clause 16.5 is without prejudice to any right to claim for interest under the law or under this Agreement. 

17 Default interest 

17.1 If any sum due for payment under this Agreement is not paid on the due date, the party in default must 
pay interest on the amount unpaid at the daily 11.00 am cash rate quoted on Reuters page RBA30 plus 
5%. 

17.2 Interest payable under clause 17.1 accrues on a day-to-day basis from the due date up to and including 
the date of actual payment. 

18 Insurance 

18.1 During this Agreement the Supplier must maintain in force the following insurance policies with reputable 
insurance companies: 

(a) public and product liability insurance with a limit of at least $10,000,000.00 per occurrence; and 

(b) workers compensation insurance in accordance with all applicable state and territory legislation. 

18.2 If the Customer requests, the Supplier must promptly send to the Customer a copy of the certificate of 
currency for each insurance policy held by the Supplier and details of the cover provided. 

18.3 The Supplier must notify the Customer if any policy is (or will be) cancelled or its terms are (or will be) 
subject to any material change. 

19 Limitation of liability 

19.1 Subject to the other terms of this clause 19 and to the extent permitted by law, the Supplier's maximum 
aggregate liability to the Customer, is limited to: 

(a) the remedies in clause 8.4 in respect of defective Products rejected by the Customer under clause 
8.1; and 

(b) the amount payable by the Customer under this Agreement, for any other loss or damage or injury 
arising out of or in connection with this Agreement, including any breach by the Supplier of this 
Agreement however arising, under any indemnity, in tort (including negligence), under any statute, 
custom, law or on any other basis. 

19.2 Subject to the other terms of this clause 19 and to the extent permitted by law, each party excludes any 
liability to the other, whether in contract, tort (including negligence) or otherwise, for any special, indirect 
or consequential loss arising under or in connection with this Agreement, including any: 
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(a) loss of profits; 

(b) loss of sales or business; 

(c) loss of production; 

(d) loss of agreements or contracts; 

(e) loss of business opportunity; 

(f) loss of anticipated savings; 

(g) loss of, or damage to, goodwill; 

(h) loss of reputation; or 

(i) loss of use or corruption of software, data or information. 

19.3 Subject to clause 19.5, nothing in this Agreement is intended to have the effect of excluding, restricting 
or modifying the application of all or any of the provisions of Part 5-4 of the ACL, or the exercise of a right 
conferred by such a provision, or any liability of the Supplier in relation to a failure to comply with a 
guarantee that applies under Division 1 of Part 3-2 of the ACL to a supply of goods or services. 

19.4 Nothing in this Agreement limits or excludes the Supplier's liability: 

(a) for death or personal injury caused by its negligence or wilful misconduct or that of its employees, 
as applicable; 

(b) for fraud or fraudulent misrepresentation by it or its employees, as applicable; or 

(c) where liability cannot be limited or excluded by applicable law. 

19.5 If the Supplier is liable to the Customer in relation to a failure to comply with a guarantee that applies 
under Division 1 of Part 3-2 of the ACL that cannot be excluded, the Supplier’s total liability to the 
Customer for that failure is limited to, at the option of the Supplier: 

(a) in the case of services, the resupply of the services or the payment of the cost of resupply; and  

(b) in the case of goods, the replacement of the goods or the supply of equivalent goods, or the repair 
of the goods, or the payment of the cost of replacing the goods or of acquiring equivalent goods, 
or the payment of the cost of having the goods repaired. 

20 Confidentiality 

20.1 Each party (Recipient) must keep secret and confidential and not disclose any information relating to 
another party or its business (which is or has been disclosed to the Recipient by the other party, its 
representatives or advisers), this Agreement or its terms (Confidential Information), except: 

(a) where the information is in the public domain as at the date of this Agreement (or subsequently 
becomes in the public domain other than by breach of any obligation of confidentiality binding on 
the Recipient); 

(b) if the Recipient is required to disclose the information by applicable law or the rules of any 
recognised stock exchange or other document with statutory content requirements, provided that 
the Recipient has, to the extent practicable having regard to those obligations and the required 
timing of the disclosure, consulted with the provider of the information as to the form and content 
of the disclosure; 

(c) where the disclosure is expressly permitted under this Agreement; 

(d) if disclosure is made to its officers, employees and professional advisers to the extent necessary 
to enable the Recipient to properly perform its obligations under this Agreement or to conduct their 
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business generally, in which case the Recipient must ensure that such persons keep the 
information secret and confidential and do not disclose the information to any other person; 

(e) where the disclosure is required for use in legal proceedings regarding this Agreement; or 

(f) if the party to whom the information relates has consented in writing before the disclosure. 

20.2 Each Recipient must ensure that its directors, officers, employees, agents, representatives and Related 
Bodies Corporate comply in all respects with the Recipient's obligations under this clause 20. 

21 Media announcements 

A party may not make or send any public announcement, communication or circular relating to the subject 
matter of this Agreement unless the other party has consented to the announcement, communication or 
circular in writing (including the timing, form and content of that disclosure). 

22 Force Majeure 

22.1 In this Agreement, Force Majeure Event means any event or circumstance that: 

(a) is not within a party's reasonable control; 

(b) cannot reasonably be prevented by a party by taking reasonable precautions and cannot 
reasonably be circumvented by that party; 

(c) prevents, hinders or delays a party from performing any of its obligations under this Agreement; 

including, without limitation: 

(d) any act of God, flood, bush fire, drought, earthquake, landslide, storm, lightning strike, cyclone or 
other natural disaster but not including COVID-19; 

(e) epidemic as characterised by the Australian Government Department of Health, pandemic as 
characterised by the World Health Organization; 

(f) war, threat of or preparation for war, armed conflict, imposition of sanctions, embargo, blockade or 
breaking off of diplomatic relations; 

(g) terrorist attack, civil war, civil commotion or riots; 

(h) sabotage, malicious damage or vandalism; 

(i) nuclear, chemical or biological contamination; 

(j)  any relevant law coming into force after the date of this Agreement, or any action taken by a 
Government Agency, including without limitation, imposing an export or import restriction, quota or 
prohibition, or failure to obtain or delay in obtaining a necessary approval, permit, licence or 
consent, where the relevant party has taken all reasonable steps to obtain that approval, permit, 
licence or consent; 

(k) collapse of buildings, fire, explosion or accident, (other than in the case of a party's fraud, 
negligence or wilful misconduct);  

(l) any labour or trade dispute, strikes, industrial action or lockouts (other than any such action by 
employees or contractors of the party seeking to rely on this clause 22.1, or a Related Body 
Corporate of that party, that does not form part of any national, state or industry-wide activity); and 

(m) non-performance by suppliers or subcontractors (other than by any Related Body Corporate of the 
party seeking to rely on this clause 22.1 

22.2 Provided it has complied with clause 22.4, if a party is prevented from or hindered or delayed in 
performing any of its obligations under this Agreement by a Force Majeure Event (Affected Party): 
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(a) The Affected Party will not be in breach of this Agreement or otherwise liable for any such failure, 
hindrance or delay in the performance of those obligations to the extent that the failure, hindrance 
or delay is directly caused by the Force Majeure Event; and 

(b) the relevant obligations will be suspended, and the time for performance of such obligations will be 
extended, until the time that those obligations are no longer affected by the Force Majeure Event. 

22.3 The corresponding obligations of the other party will be suspended, and its time for performance of such 
obligations extended, to the same extent as those of the Affected Party. 

22.4 The Affected Party must: 

(a) as soon as is reasonably practicable after the start of the Force Majeure Event but no later than 
two (2) days after that date, notify the other party in writing of: 

(i) the nature and particulars of the Force Majeure Event; 

(ii) the date on which the Force Majeure Event started; 

(iii) the likely or potential duration of the Force Majeure Event; and 

(iv) the effect of the Force Majeure Event on the Affected Party's ability to perform any of its 
obligations under the agreement; and 

(b) use all reasonable endeavours to remedy, mitigate or minimise the effect of the Force Majeure 
Event on the performance of its obligations. 

22.5 If the Force Majeure Event prevents, hinders or delays the Affected Party's performance of its obligations 
for a continuous period of more than thirty (30) days, the party not affected by the Force Majeure Event 
may terminate this Agreement by giving seven (7) days’ written notice to the Affected Party. 

22.6 The performance of the affected obligations must be resumed as soon as practicable after such Force 
Majeure Event is removed or has ceased. 

23 Termination and suspension 

23.1 Without affecting any other right or remedy available to it, either party may terminate this Agreement on 
giving not less than 30 days’ written notice to the other party. 

23.2 Without affecting any other right or remedy available to it, either party may terminate this Agreement with 
immediate effect by giving written notice to the other party if: 

(a) the other party fails to pay any undisputed amount due under this Agreement on the due date for 
payment and remains in default not less than 14 days after being notified in writing to make such 
payment; 

(b) the other party commits a material breach of any other term of this Agreement and that breach is 
irremediable or (if that breach is remediable) fails to remedy that breach within a period of 30 days 
after being notified in writing to do so; 

(c) the other party repeatedly breaches any of the terms of this Agreement in such a manner to 
reasonably justify the opinion that its conduct is inconsistent with it having the intention or ability to 
give effect to the terms of this Agreement; or 

(d) an Insolvency Event occurs in relation to the other party. 

23.3 Without limiting its other rights or remedies, the Supplier may suspend supply of the Products under the 
agreement or any other contract between the Customer and the Supplier if: 

(a) the Customer becomes subject to an Insolvency Event; 
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(b) the Supplier reasonably believes that the Customer is about to become) subject to an Insolvency 
Event; or 

(c) the Customer fails to pay any amount due under this Agreement on the due date for payment. 

24 Consequences of termination 

24.1 On termination of this Agreement, 

(a) each party must promptly: 

(i) return to the other party all equipment, materials and property belonging to the other party 
that the other party had supplied to it or a member of its Group in connection with the supply 
and purchase of the Products under this Agreement; 

(ii) return to the other party all documents and materials (and any copies) containing the other 
party's Confidential Information; 

(iii) erase all the other party's Confidential Information from its computer systems (to the extent 
possible); and 

(iv) on request, certify in writing to the other party that it has complied with the requirements of 
this clause 24; and 

(b) all amounts owed to the Supplier by the Customer under this Agreement become immediately due 
and payable in accordance with clause 16.5. 

24.2 The following clauses survive termination or expiry of this Agreement together with any other term which 
by its nature is intended to do so: 

(a) Clause 18 (Insurance); 

(b) Clause 19 (Limitation of liability); 

(c) Clause 20 (Confidentiality); 

(d) Clause 24 (Consequences of termination); 

(e) Clause 25 (Dispute resolution); and 

(f) Clause 40 (Governing law and jurisdiction). 

24.3 Termination of this Agreement does not affect any rights, remedies, obligations or liabilities of the parties 
that have accrued up to the date of termination, including the right to claim damages for any breach of 
the agreement that existed at or before the date of termination. 

25 Dispute resolution 

25.1 If a dispute arises out of or in connection with this Agreement, or the performance, validity or enforceability 
of it (Dispute) then except as expressly provided for in this Agreement, the parties must comply with the 
procedure set out in this clause 25. 

25.2 Either party may give to the other written notice of the Dispute, setting out its nature and full particulars 
(Dispute Notice), together with relevant supporting documents. 

25.3 On receipt of a Dispute Notice: 

(a) a director of the Supplier and a senior manager of the Customer must attempt in good faith to 
resolve the Dispute; 

(b) if the director of the Supplier and the senior manager of the Customer are for any reason unable 
to resolve the Dispute within of service of the Dispute Notice, the parties agree to endeavour in 
good faith to settle the Dispute by mediation administered by the Australian Commercial Disputes 
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Centre. To initiate the mediation, a party must serve notice in writing (Mediation Notice) to the 
other party to the Dispute, requesting a mediation. The mediation will start not later than 14 days 
after the date of the Mediation Notice.  

25.4 Subject to clause 25.5, no party may commence any court proceedings in relation to the whole or part of 
the Dispute until 21 days after service of the Mediation Notice, provided that the right to issue proceedings 
is not prejudiced by a delay. 

25.5 This clause 25 is not intended to prevent any party from seeking urgent injunctive or similar relief.  

26 Costs 

Except as expressly provided in this Agreement, each party must pay its own costs incurred in connection 
with the negotiation, preparation, and execution of this Agreement. 

27 Notices 

27.1 A notice or other communication to a party under this Agreement (Notice) must be: 

(a) in writing and in English; 

(b) signed by the sender or a person authorised to sign on behalf of the sender; 

(c) addressed to that party in accordance with the details listed on the Quote or any alternative details 
given in writing to the sending party: 

27.2 A Notice must be given by one of the methods, and is regarded as given and received at the time, set 
out in the table below. However, if this means the Notice would be regarded as given and received outside 
the period between 9.00 am and 5.00 pm (addressee's time) on a Business Day (Business Hours 
Period), then the Notice will instead be regarded as given and received at the start of the following 
Business Hours Period. 

Notice delivery method When Notice is regarded as given and received 

By hand to the nominated address When delivered to the nominated address. 

By pre-paid post to the nominated address At 9.00 am (addressee's time) on the second Business Day 
after the date of posting. 

By email to the nominated email address When the email (including any attachment) is sent unless the 
sender receives a response indicating that the email was not 
delivered. 

27.3 A Notice must not be given by electronic means of communication except by email as permitted in this 
clause 27. 

28 Variation 

An amendment or variation of any term of this Agreement must be in writing and signed by each party. 

29 No waiver 

29.1 No party may rely on the words or conduct of any other party as being a waiver of any right, power or 
remedy arising under or in connection with this Agreement unless the other party or parties expressly 
grant a waiver of the right, power or remedy. Any waiver must be in writing, signed by the party granting 
the waiver and is only effective to the extent set out in that waiver. 
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29.2 Words or conduct referred to in clause 29.1 include any delay in exercising a right, any election between 
rights and remedies and any conduct that might otherwise give rise to an estoppel. 

30 Assignment and other dealings 

30.1 No party may assign, novate, transfer, mortgage, charge, subcontract, declare a trust over or deal in any 
other manner with any or all of its rights or obligations under this Agreement without the prior written 
consent of the other party, whose consent must not be unreasonably withheld. 

30.2 A breach of clause 30.1 by a party entitles the other parties to terminate this Agreement. 

30.3 Clause 30.2 does not affect the construction of any other part of this Agreement. 

31 Counterparts 

This Agreement may be executed in any number of counterparts. All counterparts taken together 
constitute one instrument. A party may execute this Agreement by signing any counterpart. The date on 
which the last counterpart is executed is the date of this Agreement. 

32 Severability 

32.1 If the whole or any part of a provision of this Agreement is or becomes invalid or unenforceable under 
the law of any jurisdiction, it is severed in that jurisdiction to the extent that it is invalid or unenforceable 
and whether it is in severable terms or not. 

32.2 Clause 32.1 does not apply if the severance of a provision of this Agreement in accordance with that 
clause would materially affect or alter the nature or effect of the parties' obligations under this Agreement. 

33 No merger 

On completion or termination of this Agreement, the rights and obligations of the parties set out in this 
Agreement will not merge and any provision that has not been fulfilled remains in force. 

34 Further action 

34.1 Each party must at its own expense do all things (including completing and signing all documents) 
reasonably requested by the other party that are necessary to: 

(a) bind the party and any other person intended to be bound by this Agreement; 

(b) show that it is complying with this Agreement; 

(c) give full effect to this Agreement and the transactions contemplated by this Agreement, 

and use reasonable endeavours to procure that any third parties do the same. 

35 Relationship of the parties 

35.1 Nothing in this Agreement gives a party authority to bind any other party in any way. 

35.2 Nothing in this Agreement imposes any fiduciary duties on a party in relation to any other party. 

36 Exercise of rights 

36.1 No party is required to act reasonably in exercising any right, power, authority, discretion or remedy under 
or in connection with this Agreement, including the granting or withholding of any approval or consent, 
unless expressly required to do so by the terms of this Agreement. 

36.2 Any party may (without being required to act reasonably) make any consent or approval required to be 
given by it under or in connection with this Agreement, or a waiver of any of its rights, powers, authority, 
discretion or remedies arising under or in connection with this Agreement, subject to conditions that must 
be complied with by the party seeking to rely on the consent, approval or waiver. 
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37 Remedies cumulative 

Except as provided in this Agreement and permitted by law, the rights, powers and remedies provided in 
this Agreement are cumulative with and not exclusive to the rights, powers or remedies provided by law 
independently of this Agreement. 

38 Entire agreement 

This Agreement states all the express terms agreed by the parties about its subject matter. It supersedes 
all prior agreements, understandings, negotiations and discussions in respect of its subject matter. It 
supersedes and applies to the exclusion of any terms or conditions sought to be imposed by the 
Customer including those on any purchase order issued by the Customer.  

39 No reliance 

No party has relied on any statement, representation, assurance or warranty made or given by any other 
party, except as expressly set out in this Agreement. 

40 Governing law and jurisdiction 

40.1 This Agreement is governed by the law in force in Queensland. 

40.2 Each party irrevocably submits to the exclusive jurisdiction of courts exercising jurisdiction in Queensland 
and courts of appeal from them in respect of any proceedings arising out of or in connection with this 
Agreement. 

40.3 Each party irrevocably waives any right it has to object to the venue of any legal process in the courts 
described in clause 40.2 on the basis that: 

(a) any proceeding arising out of or in connection with this Agreement has been brought in an 
inconvenient forum; or 

(b) the courts described in clause 40.2 do not have jurisdiction. 

 

 

 

 


